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ABSTRACT 


The beginning of direct American involvement in 
Vietnam can be traced back to October 1, 1954. On that 
date President Eisenhower offered to President Nyo Dinh 
Diem a program of American aid designed to help the gov- 
ernment of South Vietnam in developing and maintaining a 
strong, viable state capable of resisting attempted sub- 
version or aggression through military means. Since 1954 
every Anerican President has offered support to the 
people of South Vietnan. Because of these commitments 
made by American presidents, some observers argue that the 
Unitea States had a moral and legal obligation to defend 
South Vietnam and that in meeting that obligation the 
United States did fer violate the rules of international 
law. 

One of the main questions involved in considering 
the legal aspects of the Vietnam conflict is the legality 
of the resort to the use of force in international rela- 
tions, The regulation of coercion, particularly since the 
United Nations Charter, has resulted in the outlawing of 
the use of force as a means of achieving goals, regard- 
less of the supposed justice of the cause. The only sit- 

uation in which force can be used legally under the 


present legal system is in an action pursuant to the right 


Li 
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of individual or collective self-defense or, of course, 
a use of force which has been expressly authorized by 
the United Nations, All other uses of force in inter- 
national society, regardless of the goals pursued, would 
appear to be illegal. These rules are binding on both 
members and non-members of the United Nations. 

The United States maintains that its actions have 
conformed to the requirement of the Charter including 
Article 51, In addition, the United States has reported 
its actions to the United Nations as stipulated under 
Article 51 and the United Nations by failing to take any 
action has tacitly approved the American actions. 

The principle argument against this position taken 
by the United States is that the political entity, which 
has come to be known as South Vietnam, is not in fact a 
State. Proponents of this position hold that Vietnam is 
one country. The military demarcation line established 
by the agreements of 1954 was nothing more than that. Its 
purpose was to help end hostilities and nothing more, The 
demarcation line did not set up two separate states. 
Therefore, it follows from this line of reasoning that the 
hostilities taking place in the southern part of Vietnam 
amount to nothing more. than a civil conflict, It is a do-~ 
mestic matter, and as such, the intervention of other 


states is precluded. 
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These, basically, are the positions of the two con- 
tending groups in this dispute. The merits and faults of 
each can be considered from several positions, however, 
this discussion shall be limited to only the legal aspects 
of the American involvement, The traditional classical 
methodology is employed. 

With regard to United States intervention, many 
questions can be raised about the wisdom of certain policy 
choices and the strategic and tactical advisability of 
certain actions, however, these are military, political 
and perhaps even moral questions, but they are not legal 
ones, On the question of the illegality of the inter- 
vention the most that can be said about the United States 
presence in South Vietnam is that there is nothing in 
either customary or conventional international law to make 
that presence illegal. One may argue that it is unwise, 
impractical, or unnecessary, but one cannot with any degree 


of certainty say that it is illegal. 


iv 
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INTRODUCTION 


The beginning of direct American involvement in 
Vietnam might be traced back to October 1, 1954. On that 
date President Eisenhower offered to President Neo Dinh 
Diem a program of American aid designed to help the govern- 
ment of South Vietnam in developing and maintaining a 
strong, viable state, capable of resisting attempted sub- 
version and aggression through military means. in 1961, 
President Kennedy reaffirmed the commitment by pledging 
that the United States would assist South Vietnam and see 
to it that-the Republic of Vietnam would not fall to the 
Communists because of lack of American support. Because 
of these positions taken by American presidents some 
observers have argued that the United States morally and 
legally committed itself to the defense of South Vietnan. 
This was the position taken by President Johnson. He 
made statements on several aecavious to the effect that 
the United States was in Vietnam because we had a moral 
and legal commitment to keep. Since 1954 every American 
President has offered support to the people of South 
Vietnam. To ignore that pledge and abandon this smal] 
struggling country to its enemies and to the terror that 
would likely follow, would be a moral wrong intolerable 
in a democratic country. 

On the other hand, other observers have noted 
that while we are generally committed to the defense of 
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nations under attack and while certain pledges have been 
made to the Republic of Vietnam neither of these things add 
up to an obligation to wage war. For example it is pointed 
out that what President Eisenhower really meant in his 1958 
letter was that the United States would aid South Vietnam 
but not engage in military operations. And what President 
Kennedy really meant was that the United States would help 
South Vietnam by giving the South Vietnamese equipment and 
sending them advisors, but that they had to win the battle 
with the Communist themselves. 

Those insisting on s moral commitment maintain that 
whatever the pledges may have meant, the South Vietnamese 
government and many of the people of the area accepted 
these pledges as evidence of American support in their 
resistance to Communist aggression. For the United States 
to abandon these people who committed themselves to the 
anti-Communist cause would be a moral lapse of major pro- 
portions. This the United States cannot afford to do. 

In addition to the moral question there is also the 
question of national interest. It was national interests 
which led to the American decision to fight in Vietnam. 


AS LE 


lsee, e.g., Eisenhower, "Special Message to the 
Congress on the Mutual Security Program," Public Papers of 
the Presidents 1959 (Washington, D.C.: U.S. Government 
Printing Office, 1960), p. 263. See also, Kennedy, "Remarks 
at Redstone Arsenal," May 18, 1963, Public Papers of the 
Presidents 1963 (Washington, D.C.: U.S. Government 
Printing Office, 1964), p. 412, See also, Johnson, "Special 
Message to the Congress Requesting Additional Appropriations 
for Military Needs in Vietnam," May 4, 1965, Public Papers 
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It was in America's interest to defend Southeast Asia 
against communist aggression. As William P. Bundy puts 
it in his The Path to Vietnam: 

The decision was made that the new nations of 

Southeast Asia were in fact valid national enti- 

ties and that while their progress might be 

halting and imperfect both politically and eco- 

nomically, this progress was worth pursuing as 

a matter of our own ideals, as a matter of our 

national interest, and as a realistic hope of 

the possibilities of progress if external ag- 

gression and subversion could be held at bay. 
The strategic position of South Vietnam made it essential to 
the defense of Southeast Asia. President Eisenhower endorsed 
the strategic argument during his administration. The posi-~ 
tion was that if Vietnam fell to the Communists several 
adverse things could be expected to happen. Southeast Asia 
would immediately be indefensible, the resources of the area 
would be lost forever, and the remaining countries of South- 
east Asia would be outflanked. The precariousness of the 
position of those countries could be expected to increase 


with the probability that the entire area would fall, country 


by country, under Communist domination. They would fall like 


of the Presidents 1965 (Washington, D.C.: U.S. Government 
Printing Office, 1900), p. 572. See also, Nixon, "Address to 
the Nation on Vietnam," May 14, 1969, Public Papers of the 
Presidents 1969 (Washington, D.C.: U.S. Government 

Printing Office, 1970), pp. 370-371. 


QWilliam P. Bundy, "The Path to Vietnam: A Lesson 
in Involvement," The Vietnam War and International Law 
Vol. IL (Princeton: Princeton University Press, 1909), 
pe 17. 
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a row of dominos. Japan and the Philippines would be forced 
into a neutralist stance and the American first line of 
defense would be pushed back to Hawaii and Alaska. The 
famous domino theory was thus born and accepted by succeed= 
ing administrations. 

In addition, Vietnam was seen as a test case in the 
Communist strategy of wars of national liberation. Wars of 
national liberation were considered by Washington to be a 
device for Communist subversion and aggression. The success 
‘of this Communist strategy in Vietnam would lead to its 
application in other areas with similar results. 

With the collapse of Southeast Asia, and Indochina 
in the hands of the Communists, the entire American defensive 
strategy in the Pacific would be upset. The Communists, 
therefore, if they prevailed in Vietnan, would win much 
more than just Indochina. Peking and Hanoi would be able 
to exploit the Communist victory and the weakened American 
position to further their own aggressive aims; which 
include not only Asian hegemony, but also leadership of a 
third world revolt against the capitalist West. Therefore 
much more was at stake than South Vietnam. 

On the other hand, there are those who challenge 
the whole strategic concept, There is nothing to prove 
that the domino theory is valid. In fact, opponents point 
out that there is much to prove that it is invalic. No 


country, they point out, followed the Soviet Union into 
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communism in 1917 or China in 1949; no neighbor emulated 
North Vietnam in 1954 or Cuba in 1960. The theory does not 
hold in reverse either. By stopping communism somewhere, it 
is not necessarily stopped elsewhere. For example, commu- 
nism was stopped in Greece, the Philippines and Korea, but 
went on to succeed in Cuba and North Vietnam, Because of 
this, the critics of American policy say Vietnam's impor- 
tance has been exaggerated; even a communist victory there 
would not necessarily result in catastrophe. Indeed, some 
observers feel that a communist Vietnam might prove a 
stronger barrier to Chinese expanionism than any Saigon 
regime which needed American support. 

Finally there is the question of legality. The le~- 
gality of the American position in Vietnam has given rise 
to the protracted debate. Basically the American position 
has been that the American entry was legally justified by 
a series of bilateral agreements with South Vietnan and 
our position with the Southeast Asia Treaty Organization.” 


TT, 


3See, e.g. Eisenhower, "Joint Statement Following 
Discussions with President Diem of South Viet-Nam," May 12, 
1957, Public Papers of the Presidents 1957 (Washington, 
D.C.: -UeS. Government Printing Office, 1958), p. 335. 
See also, Eisenhower, "Message to President Diem on the 
Fifth Anniversary of the Independence of Viet-Nam," 
October 26, 1960, Public Papers of the Presidents 1960 
(Washington, D.C.: U.S. Government Printing Office, 1961), 
p. 808, See also, Secretary of State Rusk, "Remarks 
During an Interview on August 9, 1965," Department of State 
Bulletin, LIII, August 30, 1965, (Washington, D.C.: U.S. 
Government Printing Office, 1965), p. 343. Also, Rusk, 
"Statement and Replies Made by the Secretary of State to 
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The Seato Treaty was designed to protect the territorial in- 
tegrity of the signatories and of certain additional areas, 
specifically including Vietnam. The signatories included 
the United States, France, Britain, Australia, New Zealand, 
Thailand, Pakistan and the Philippines. (Pakistan withdrew 
from the Organization November 7, 1972.) 

In the chapters which follow, an attempt will be made 
to deal with some of the basic legal issues raised by the 
United States intervention in South Vietnam. The legal 
aspect of the American intervention in South Vietnam can be 
broken down into two broad categories. First there is the 
question of the legality of the President's actions under 
American Municipal law. This is purely a domestic question 
arising under American constitutional law. Has the Executive 
exceeded his powers by committing a large number of American 
combat troops and supporting attack units to hostilities, 
such as those in South Vietnam, in the absence of a formal 
declaration of war by the Congress? This is a very contro- 
versial question and there are as many answers as there are 
opinions about the Vietnam War. At any rate, this issue 
provides fertile ground for further investigation. However, 
for the purposes of this investigation, we shall confine 


ourselves to an investigation of the questions arising 


Questions Asked at a News Conference October 12, 1967," 


American Foreign Policy Current Documents 1967 (Washington, 
D.c.: U.S. Government Printing Office, 1908), p.- 1000. 
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under the principles of international law; which constitutes 
the second category of legal questions involved. 

There are two main questions cencerning the American 
action in Vietnam involving international law. First, and 
most important, is the question of the propriety under inter- 
national law of the United States intervention. Is the 
United States guilty of a violatioa of the conventional 
and traditional rules of international law by its intervention 
in South Vietnam? This is the most important question in- 
volved in the debate over American action in South Vietnam 
and the bulk of the legal discussion will deal with this 
subject. 

The principle argument against the legality of the 
American action is contained in a "Memorandum of Law on 
American Policy vis-a-vis Vietnam, in Light of our 
Constitution, The United Nations Charter, the 1954 Geneva 
Accords and the Southeast Asia Collective Defense Treaty", 
prepared by the Lawyer's Committee on American Policy 
toward Vietnam. The discussion develops three legal points. 

First, the United States participation in the 
Vietnam conflict is an intervention in civil strife. 

Second, the intervention violates obligations the 
United States assumed under the 1954 Geneva Agreenents. 

Third, the alleged collective self-defense action 
under the Seato Treaty violates Articles 51 and 53 of the 


United Nations Charter 
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The main counterargument, that the United States par- 
ticipation in the Vietnam conflict is legal, is found in a 
memorandum prepared by the Legal Adviser of the United States 
Department of State titled: "The Legality of the United 
States Participation in the Defense of Vietnam", The State 
Department Memorandum makes several points, 

First, nothing in the United Nations Charter, it 
maintains, denies the right, established long ago in inter- 
national law, of individual and collective self-defense | 
against armed attack. 

Second, even considered as a temporary zone, South 
Vietnam could not legally be attacked by forces from another 
zone. 

Third, as for the Geneva agreements, the argument 
is that the North Vietnamese were the first to violate 
them and this releases the South Vietnamese from any obli- 
gation they may have had to respect the agreement. Most of 
the legal discussion which follows will be devoted to an 
examination of these issues. In addition, some attention 
will be given to the question of the propriety under 
International Law of the way the war has been conducted. 

The United States, like the other parties to the conflict, 
is covered by the terms of the four Geneva Conventions of 
1949, The conventions deal with, among other things, the 
treatment of prisoners of war and the protection of civil- 


jans in time of war and it is with regard to these two 
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provisions that the legality of some of the actions of the 
United States in South Vietnam have been called into serious 
question, Therefore, some discussion of this subject is 
proper in the course of the legal discussion. 

In order to place all of these questions in the proper 
perspective, we will begin with some background information 
on the area involved and in particular some background in- 
formation on Vietnam, The background breaks down into two 
parts. From 1945, beginning with events following the Second 
World War, the attempt is made to establish a broad outline 
of the events which lead to the American intervention in 
1965. Also discussed in this section are the reasons given 
for the American policy, the roles played by individuals 
such as Ho Chi Minh, Presidents Truman, Eisenhower, Kennedy 
and Johnson, and South Vietnamese President Ngo Dinh Diem. 
The second section from 1966-1972 deals with the events 
which caused an American presence of 4,000 troops in early 
1962 to be expanded to over 500,000 by 1968, And finally 
the beginning of the Paris Peace Conference in 1968 and the 
staged withdrawal of American combat forces are discussed. 

Next, the attempt will be made to deal with the 
Geneva Accords of 1954. ‘The events that lead up to the 
Conference of 1954, an examination of sone of the attitudes 
and interests of the main participants in the conference 
are considered. In addition, because of their crucial im- 


portance to the legal points later discussed, an examination 
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10 
of some of the major provisions of the Geneva Accords is 
attempted and also an attempt is made to understand--and 
this is very important to the legal question--the attitudes 
and positions of the major parties with regard to the Accords. 

Finally, the specific actions of the United States 
are examined and tested against the requirements of pre- 
vailing international law as evidenced in treaties and 
agreements, the writings of leading jurists and the prevail- 
ing norms and practices of states. Specifically, the Geneva 
Agreement, the United Nations Charter and the Seato Treaty 
are examined and the relevance of these to the United 
States! actions is discussed, 

The specific scope of the discussion is the question 
of the legality or lack of it, of the American action in 
South Vietnam. Therefore the discussion focuses on the 
American actions and those issues and activities relevant 
to it. In the course of the discussion, however, it may be 
necessary to discuss the attitudes and actions of the North 
and South Vietnamese as those relate to the legality of the 
American position, = 

The American position in South Vietnam has not been 
one of initiative. Rather a considerable portion of the 
American activity has been of a responsive nature. That is 
the United States has responded to actions initiated by 
others. Therefore the actions and attitudes to which the 


United States has responded are brought into the discussion. 
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In developing the legal discussion we begin in 
Chapter V with an examination of the main arguments of those 
both for and against American intervention. In Chapter VII 
we will look into the legality of the intervention in civil 
wars and intervention in international wars under the United 
Nations Charter, This is followed in Chapter VIII with an 
examination of the legality of the intervention in the 
Vietnam War under the SEATC Treaty. The discussion of the 
legality of the intervention is concluded in Chapter IX with 
an examination of the legality of the intervention in the 
Vietnam War under the Geneva Agreement of 1954. 

Finally in Chapter X we deal with the propriety of 
the conduct of the war and in Chapter XI the attempt is 
made to draw certain conclusions from what was said in the 
previous Chapters, The conclusions will be those of the 
author which were reached in the full knowledge that, as 
sometimes happens, not all of those who examine the same 


set of facts necessarily reach the same set of conclusions. 
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CHAPTER I 
VIETNAM CONFLICT: 1945-1965 


The current conflict in Vietnam is a continuation 
of an earlier war fought between the French and the 
Communist forces of Ho Chi Minh. At the close of World 
War II, Vietnamese nationalist and Communist groups were 
determined to prevent the reestablishment of colonial 
-rule over the Indo-Chinese states of Cambodia, Laos, and 
Vietnam? The most able of the Vietnamese nationalist 
groups was Ho Chi Minh's Communist-led Vietminh or the 
League for the Independence of Vietnam. On September 2, 
1954, Ho declared Vietnam independent and announced the 
creation of the Democratic Republic of Vietnam, Theodore 
White describes the French return this way: 


When in the summer of 1945 the French return- 
ed to the deltas of the Mekong and the Red Rivers 
they returned not as conquerors, but as secondary 
occupiers to relieve the British and Chinese armies 
in their task of disarming and repatriating the 
defeated Japanese, Not only that but the French 
found that in the long absence of their own occu- 
pation and the turbulent closing months of the 


a a) 


lor some excellent histories dealing with this period 
see: Bernard B, Fall, The Two Vietnans (New York: Praeger, 
1964). See also, Donald Lancaster, The Emancipation of 
French Indochina (Oxford University Press, 1961). See also, 
Allan B. Cole (ed,), Conflict in Indo-China and International 
Revercussions: A Documentary !listory, 1945-1955 (Ithaca: 
Cornell University Press, 1950). Sec also, Chambers H. 
Roberts, "The Day We Didn't Go to War," The Reporter Xl, 
September 14, 1954, pp. 31-35. Also Ellen J. Hanmer, 


The Struscle for Indo-China, 1940-1955 (Stanford University 
Press, 1954). 
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war in Asia, the Annamites had established govern- 
ments of their own in both the great river basins, 
policing villages and vocally protesting their in- 
dependence and ready to defend it... . 

In Hanoi, the return of the French was much 
more difficult. Tonkin and Hanoi were in the 
Chinese zone of occupation, In the Governor 
Generalts palace sat a frail and goateed littie 
communist named Ho Chi Minh, leader of a revolu- 
tionary league called the Vietminh., On September 
2, 1945, Ho Chi Minh proclaimed to the cheering 
people of Hanoi a new Declaration of Independence. 


The French recognized the Democratic Republic of Vietnam on 
March 6, 1946, “as a free state within the French Union." 
However, a series of blunders and misunderstandings by both 
sides led to armed conflict and the beginning of the French- 
Viet Minh War December 19, 1946. White describes the con- 
fused French position: 


The French proclaimed on their return that theo- 
retically they were willing to give the Indo- 
Chinese what they most wanted, independence and 
unity of their country. But in 1945 France suf~ 
fered from the same constitutional maladies it 
suffers from today. The French Government was a 
grouping of parties, no two of which meant the 
same thing by the same word, The French Governnent 
in March, 1946, promised Ho Chi Minh the unity of 
the three Annamite States, Cochin China, Annan, 
and Tonkin, and that it would station no more 
than 15,000 troops in his country, to be re- 
duced twenty percent each year until by 1952 no 
more French troops would remain, with the possi- 
ble exception of those guarding bases. Yet there 
were ‘details! to be worked out, and the country 
Still had not been ‘pacified.' So, even as French 
and Vietminh conferred in Paris in the summer of 
1964 on the 'details'; French and Vietminh patrols 
clashed and killed each other in deciding just who 
would pacify what . . . Independence to the Viet- 
minh meant a share in the control of their own 


-Theodore H. White, "Indo-China--The Long Trail of 
Error," Vietnam: Anatomy of a Conflict (Itasca, Illinois: 
Peacock Publishers, ToeeT pp. lo-17. 
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exports and imports. When the French set up a 
virtual blockade of Haiphong, shooting broke out 
in November, 1946, and the French Navy moved in 
to shell the city over opgn sights, killing thou- 
sands of the inhabitants, 


As the war progressed the French sought to enlist the 
non-Communist support by turning to the ex-Emperor of 
Vietnam Bao Dai as a rallying-point for the Vietnamese. 

With French approval, he formed on July l, 1949, the State 
of Vietnam with its capital in Saigon. White continues? 


The French now had a war on their hands, but the 
prospects would not have been hopeless if they 
had chosen to emulate the British in staging an 
orderly withdrawal from Asia. What the French 
wanted, however, was something utterly schizo- 
phrenic--to withdraw yet to stay, to offer the 
fiction of independence yet to maintain the sub- 
stance of control. Later, French opinion cane to 
desire nothing more than a robust national lead- 
ership to shelter the rear guard so that France 
could stage a graceful exit. But by then the 
Communist had liquidated or absorbed almost all 
other nationalist elements, The French were 
stuck with the Emperor Bao Dai, the man they had 
chosen to lead the ‘Associated State of Vietnam! 
against the Vietminh-controlled 'Democratic 
Republic of Vietnam’ in the hills. .. -» 

It was not until 1949 that the 'Emperor' Bao , 
Dai was proclaimed Chief of State by the French. 


The United States recognized the new state February 7; 
1950, and to assist it, President Truman announded on June 27 
that the United States was sending a 35-man Military Assist- 
ance Advisory Group to Indo-China to advise the troops there 
in the use of American weapons. Other assistance measures 
See ree 


5tbid., p. 20. 


*Thid., p. 21. 
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15 
by the United States soon followed. On December 23 the 
United States signed a Mutual Defense Assistance Agreement 
with the State of Vietnam and on September 7, 1951, the 
United States agreed to provide direct economic assistance 
to the Saigon government. The effect of this aid, however, 
was insufficient to prevent a deterioration of the French 
position in Indo-China. By 1954 the French government was 
ready to request an international conference, at which the 
Democratic Republic of Vietnam would be represented, to 
discuss the future of the area. 

A concluding settlement of the French-Vietminh 
conflict was reached at the resulting Geneva Conference on 
Indo-China, held from May 8 to July 21, 1954,° There were 
nine governments represented at the Geneva Conference: 
Britain and the Soviet Union who acted as joint chairmen 
of the conference, Cambodia, the Democratic Republic of 
Vietnam, France, Laos, Communist China, the State of 
Vietnam, and the United States. On the very day that the 


conference opened, the French stronghold in North Vietnam 


oThere are many excellent publications concerning 
this period. Some of the more comprehensive include: 
Victor Butor, Vietnam: A Diplomatic Traged (Dobbs Ferry, 
N.Y.: Oceans, 1965). Also Jean Lacouture and Philippe 
Devillers, End of a War: Indochina 1954 (New York: 


Praega, 1969). Also, Robert F. Randle, Geneva 1954: 


The Settlement of the Indochinese War (Princeton, N.J.: 
Princeton University Press, 1969), Also, Bernard B. 
Fall, "The Cease-Fire in Indochina~-an Appraisal," Far 
Eastern Survey, October, 1954, pp. 152-155. 
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at Dien Bien Phu was overrun by the Vietminnh.®© It soon 
become obvious that further French resistance to the 
Vietminh would not be saueesatul: end the question became 
on what terms Ho Chi Minh would accept a settlement. 

Leonard Meeker, legal advisor to the Department of State in 
‘the Johnson Administration, described the declining French 
position: 


. « eresistance by the Viet Minh organization con- 
tinued and grew as a struggle to rid the country 
of colonial rule, In 1949 France sought to stem 
the tide by setting up indigenous governments of 
limited authority in Cambodia, in Laos, and in a 
new State of Viet-Nam. France kept control of 
foreign affairs, defense and financial matters. 

The guerilla campaign of the Viet Minh grew 
into a major war with the French colonial forces. 
At the end of 5 years the battle of Dien Bien 
Phu had been lost by the French, and Paris de- 
cided to seek a political settlement. This was 
the origin of the Geneva conference of 1954, in 
which the five great world powers took part, 
along with Cambodia, Laos, and North and South 4 
Viet-Nam--each of which by then had its own regime. 


The terms which were finally agreed on and signed by 
the French and the Democratic Republic of Vietnam included: 
(1) the partition of Vietnam along the 17th parallel, the 
Democratic Republic of Vietnam receiving the North and the 


State of Vietnam the South; (2) a ban on the introduction 


Sror comprehensive discussion of this period see: 
Bernard B, Fall, Hell in a Very Small Place (New York: 
J.B. Lippincott Co., 1967). Also: George Kelly, A_Lost 
Soldier: The French Army and Empire in Crisis 1947-1962 
Cambridge: M.1.T. Press, 1965). 


“Leonard Meeker, "Viet-Nam and the International Law 
of Self-Defense," Department of State Bulletin, 46 
(Washington, D.C.: U.S. Government Printing Office, 1967), 
pe 54. 
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